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1 PROCEEDINGS 

2 MAYOR FINNERTY: I now announce the 

3 commencement of the attorney-c1ient session on 

4 Tuesday, January 11, 2011, at five o'c1ock in 

5 accordance with F10rida State Statute 286.0118, 

6 regarding the fo11owing 1awsuit sty1ed Py1e vs. 

7 Finnerty, Case Number 08-08129-CI-08 and 

8 08-8642-CI-19. A1so Kadoura vs. Huhn. That is Case 

9 Number 08-12498-CI-19. 

10 The attorney/c1ient session wi11 be 

11 attended by Mayor Michae1 Finnerty, City Manager 

12 Mike Bonfie1d, Commissioner A1 Ha1pern, Commissioner 

13 Jim Parent, Commissioner Marvin Shav1an, 

14 Commissioner Bever1y Garnett, Michae1 Davis, the 

15 attorney, Suzanne Van Wyk, Esq., and an officia1 

16 court reporter, as provided by 1aw. One or more of 

17 those individua1s may participate by phone. 

18 The estimated 1ength of the 

19 attorney-c1ient session is one hour. Thank you a11. 

20 See you in an hour. 

21 (Attorney/c1ient session begins at 5:04 

22 p.m.) 

23 MR. DAVIS: We wi11 proceed with the 

24 c10sed session, and you have heard -- Commissioners, 

25 you have heard this over and over again, but for the 
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1 record I will state it again. We cannot take any 

2 final action in this meeting, nor do we propose to 

3 take any final action in this meeting. You cannot 

4 take any final action in this meeting. You can't 

5 pass a resolution or pass a motion to direct us to 

6 do anything or not to do anything. That is not what 

7 this is about. 

8 This is for the two reasons specified in 

9 the statute that we are allowed to meet in these 

10 executive sessions with respect to pending 

11 litigation, for two purposes. One, to discuss 

12 possible settlement and/or to discuss litigation 

13 strategy as it relates to litigation expenditures. 

14 That is what we will be doing tonight. And the 

15 focus really will be first we want to talk to you 

16 about the pros and cons of taking an appeal in the 

17 two cases, the Kadoura v. Huhn case and the Pyle vs. 

18 City case, and the ramifications of that. 

19 Then, of course, we have also got several 

20 left communications from Ken Weiss talking about 

21 some possible resolution. We can talk about that as 

22 well. 

23 I am going to let Suzanne Van Wyk 

24 basically talk to you about that, about the issues 

25 involved, and our recommendation. The time period 
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1 for taking an appeal, the last day for doing it is 

2 the 28th of this month. The way the process works 

3 is either we could take an appeal, we being the 

4 city, or the other side could take an appeal in the 

5 Kadoura vs. Huhn case. The Pyle case that would 

6 only be the city that could take an appeal. The 

7 reason for that is because the City prevailed on a 

8 number of counts in the Kadoura vs. Huhn case in 

9 other words, you won. That being the case, the 

10 other side has the opportunity to appeal those, like 

11 as we have the opportunity to appeal the counts that 

12 we lost on. 

13 If we take an appeal on the 28th or prior 

14 thereto, ten days -- within ten days after the 

15 filing of that notice of appeal, then the other side 

16 can file a cross-appeal in which they would then 

17 raise the issues that they want to bring to the 

18 Appellate Court. So, you may -- we may end up in 

19 Kadoura vs. Huhn having all of the issues before the 

20 Appella te Court. 

21 In Pyle, of course, the City would be 

22 taking an appeal, and the issues are fairly straight 

23 forward. 

24 Our recommendation in a nutshell is that 

25 you authorize us to take the appeal in both cases. 
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1 I wi11 1et Suzanne go ahead and ta1k to you about 

2 this in more detai1. 

3 MS. VAN WYK: Good evening, Mr. Mayor, 

4 Commissioners. Can you hear me okay? 

5 I had made an out1ine for myse1f working 

6 our way through the shade meeting this evening, and 

7 what I wanted to do was to reach out very brief1y 

8 the fina1 judgment in both of the cases and discuss 

9 why we wou1d recommend an appea1, if that is usefu1 

10 to you, and then ta1k about the timing of an appea1 

11 and costs. I am sorry. Did someone say something? 

12 MR. BONFIELD: No. Do you have a ca11 

13 coming in? You b1acked out for a moment. 

14 MS. VAN WYK: No, I don't have a ca11 

15 coming in. I wi11 just make sure I am c10se to the 

16 speaker so that I can have my hands free. 

17 Does that sounds 1ike a good way to 

18 proceed or do you have specific questions you just 

19 want to jump right into? 

20 MR. DAVIS: Are you a11 okay with 

21 proceeding that way? 

22 MR. HALPERN: You are going to exp1ain why 

23 you think we shou1d go forward with an appea1. 

24 

25 

MR. DAVIS: Go ahead, Suzanne. 

MS. VAN WYK: In the Py1e amended fina1 
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1 judgment, which was just issued, I want to touch on 

2 a few of the points. The judge found all of the 

3 ballot summaries to be invalid because the ballot 

4 summary did not specifically include the height of 

5 some structures as being increased. 

6 It is our argument and has been our 

7 argument that an increase in height is but one of 

8 the many tools that is used to encourage 

9 redevelopment in the plan; and that the chief 

10 purpose, which is what the case law requires you put 

11 in your ballot, is the encouragement of the 

12 redevelopment and the creation of the CRD to do 

13 that. 

14 In addition, the judge found 2008-10, 

15 which is the comp plan amendment ordinance, to be 

16 invalid because it did not indicate that the housing 

17 element of your comprehensive plan was being 

18 changed. That element was only being changed to be 

19 consistent with the other affordable housing 

20 incidents in the CRD in the greater portion of the 

21 plan. So we, of course, would argue that that is 

22 not significant enough to rise to the level of being 

23 included. 

24 As to 2008-10, the judge also found that 

25 height should have been disclosed pursuant to the 
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1 Charter Section 3.18, and 3.18 does not apply 

2 because it applies to land development regulations 

3 in 2008-10 in the comprehensive plan. 

4 There is also -- he also seemed to focus 

5 on a shift in density, which was not disclosed and 

6 again was not the chief purpose, but again was one 

7 of the tools for redevelopment. 

8 On the other ordinances, the LOR, the main 

9 reasons -- the three LORs, I am sorry. The main 

10 reasons they were found invalid, one was they didn't 

11 disclose an increase in height. They didn't inform 

12 the elector that they would be voting to approve 

13 rezoning property and they said that variances to 

14 height increases would be prohibited. The judge 

15 ordered that that was meaningless because they were 

16 already prohibi ted. 

17 So, I just wanted to recap with you why 

18 the judge found them invalid, because there were 

19 many, many grounds on which they were challenged, 

20 things like beach access and affordable housing and 

21 green standards. They did not prevail for any of 

22 those reasons, at least this court didn't find any 

23 of those reasons to be sufficient. 

24 So, my big responses that I have just 

25 given you to why I think the judge was wrong would 
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1 be our bases for appeal, that he incorrectly 

2 determined that the case law -- that we violated the 

3 ballot summary requirement of the statute. And he 

4 didn't apply the law correctly because the chief 

5 purpose was conveyed. And the presentation you 

6 heard at your meeting on Thursday night, if you went 

7 through and put in everything the judge should have 

8 been in, you would never get within the 75 words. 

9 So, that is the recap of that case for Mr. 

10 Kadoura. Do you have questions on that one? 

11 MR. HALPERN: Suzanne, this is Al Halpern. 

12 What if we appeal and we are successful on one or 

13 two counts or half the counts and not successful on 

14 others? What have we really gained? Will the 

15 comprehensive plan then be invalidated or validated 

16 or what? It doesn't seem like we have a lot to gain 

17 here. Even if we win a few points, that doesn't buy 

18 us the plan. 

19 MS. VAN WYK: Well, the Pyle case, there 

20 are four ordinances that were invalidated. If we 

21 were only to appeal as to the 2008-10, which you 

22 could choose to do, but you would be conceding that 

23 the others were valid -- were invalid. But the LDRs 

24 would be. But certainly when we are going for the 

25 appeal on the wrong law or the law having been 
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1 applied incorrectly, we are trying to reverse the 

2 decision on all four. 

3 When we talk about the Kadoura case, we 

4 can talk about the separate counts. That was the 

5 one that actually had nine counts. 

6 MR. BONFIELD: I think what Commissioner 

7 Halpern was saying was that each ordinance was 

8 thrown out for three reasons; and if the appeals 

9 court doesn't overturn all three reasons, we have 

10 accomplished nothing, which is correct, right? 

11 MR. DAVIS: That is right. If we still 

12 lose on appeal, it doesn't matter what basis. 

13 MR. HALPERN: We have to win everything or 

14 nothing. 

15 MR. BONFIELD: For each ordinance. 

16 MR. DAVIS: Right. 

17 MR. BONFIELD: There are three items for 

18 each ordinance. You can maybe win on one or two 

19 ordinances and lose on an ordinance or two. 

20 MR. PARENT: Or you could win on two out 

21 of three issues for each ordinance and still lose 

22 everything else. 

23 MR. DAVIS: It is possible that if we take 

24 an appeal in Pyle that the court, the Appellate 

25 Court, might say the ballot summary for ordinance 
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1 2008-10 is valid and we might win that. They might 

2 say the one for the LDRs is invalid. You might lose 

3 that one. That could be one scenario. 

4 If you take an appeal, there is what is 

5 called an automatic -- what is called an automatic 

6 supersedeas under Florida law, which means that the 

7 comp plan and the LDRs remain in effect while the 

8 appeal proceeds. Normally when you take an appeal, 

9 in order to stop the judge's order from being 

10 immediately effective, you have to post a bond. You 

11 don't have to do that because you are a city. 

12 MR. HALPERN: Let me ask you this, then. 

13 If we do post an appeal, when -- would that appeal 

14 usually be heard quite some time off, I believe? 

15 MR. DAVIS: Go ahead, Suzanne. 

16 MS. VAN WYK: The initial brief would be 

17 due on April 8th and then we have to go through the 

18 exchange of briefs. I believe they would have 

19 30 days -- I am sorry -- 20 days to file their reply 

20 brief. 

21 MR. HALPERN: Suzanne, would we be able to 

22 withdraw the appeal at any time? 

23 MR. DAVIS: Yes. Unless 

24 MR. HALPERN: You know where I am going. 

25 If the election in March is successful, the appeal 
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1 is immaterial. 

2 MR. DAVIS: Well, it may be. We want to 

3 talk to you about whether it is immaterial or not, 

4 because there is a scenario. If you assume that 

5 your opponent will follow any method that can be 

6 followed to try to block it, there may be a 

7 challenge filed with respect to the comp plan and 

8 when you readopt it by ordinance after the repeal of 

9 the hometown democracy provisions. You understand 

10 that's the process. You readopt it by ordinance. 

11 You don't have to resubmit it to DCA. 

12 There may very well be a challenge filed 

13 at that point, and the appeal may not be unnecessary 

14 at that point. 

15 MR. BONFIELD: You may get a whole another 

16 ballot language appeal -- challenge. 

17 MR. DAVIS: You can cross that bridge 

18 after we know the outcome of the March election. 

19 MR. HALPERN: That is why I asked whether 

20 an appeal can be withdrawn. 

21 MR. DAVIS: It can be, and the first brief 

22 is not due until I think we said April 8th. So, 

23 there is time. The bulk of the legal work is really 

24 going to be done between the time of that election 

25 in March and April 8th when the brief is due. 
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1 MS. GARNETT: How much time do they have 

2 between the election and filing a complaint on the 

3 election, whether it is a ballot challenge or 

4 whatever they decide to challenge? 

5 MR. DAVIS: Unfortunately, there is no --

6 there is most likely a statute of limitations, but 

7 it is a statute of limitations that is a period of 

8 years. 

9 MS. GARNETT: Years? 

10 MR. DAVIS: Yes. Now, let me back up. 

11 There are some types of e1ection challenges that 

12 need to be filed within a very short time period. 

13 The Florida statute 102.168 says that an election 

14 contest that is based on fraud, corruption, illegal 

15 votes, bribery and things like that has to be filed 

16 from ten days within certification of the election, 

17 for example. 

18 But this type of a challenge doesn't have 

19 that type of a short time period. I think the time 

20 when you are probably going to see the challenge --

21 they may file it sooner than that, but I think you 

22 will see it, if at a1l, after you readopt the 

23 ordinance to readopt the comp plan. And I think at 

24 that point, if you are going to see a chal1enge that 

25 is probably when you wil1 see it. 
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1 MR. PARENT: My question is -- and I asked 

2 this I think at one of our previous open meetings 

3 and didn't hear the answer -- if we -- I guess part 

4 of the question is what comprehensive plan is in 

5 place today. 

6 MR. DAVIS: The one that Suzanne sustained 

7 in front of the DCA, the one that was pursuant to 

8 the initiative. 

9 MS. VAN WYK: The one that was adopted 

10 pursuant to 2008-15 is in effect today. 

11 MR. DAVIS: Right now it is in effect. 

12 MR. BONFIELD: Until January 28th. And if 

13 you appeal, it will continue to be in place. If you 

14 don't, it won't. 

15 MR. PARENT: That is the second part of my 

16 question. Then what is in place? 

17 MR. DAVIS: Well, the one that was in 

18 effect before that. 

19 MR. PARENT: 1998? 

20 MR. DAVIS: Whatever. 

21 MR. PARENT: And that would be until -- if 

22 we assume the issue passes on the ballot, this 

23 March 8th ballot, that would be until the Commission 

24 could act to pass an ordinance. Two readings, so 

25 four weeks after March 8th at the earliest, to put 
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1 this comp plan back in place. We would have the 

2 1998 plan? 

3 MS. VAN WYK: That is correct. 

4 MR. BONFIELD: Suzanne, would that put the 

5 process to adopt the 2009 plan in a different place 

6 than if we have the appeal and keep it active? 

7 MS. VAN WYK: 2009 plan? 

8 MR. BONFIELD: Yeah. Because under that 

9 scenario, then, the 2009 plan is gone from 

10 January 28th until whenever it is adopted, which 

11 would be maybe the end of March, beginning of April. 

12 Would we still not have to go through the whole DCA 

13 review process then? 

14 MS. VAN WYK: Only if you let this 

15 judgment and order stand as invalid. 

16 MR. BONFIELD: That is why you want to do 

17 it. 

18 MS. VAN WYK: The plan that is on the 

19 books. Then you are going to have to start over. 

20 MR. DAVIS: Expand on that a little bit. 

21 I want to make sure everyone understands what you 

22 just said. 

23 MS. VAN WYK: I explained a little bit of 

24 this on Thursday night. As usual with St. Pete 

25 Beach, we are treading into uncharted territory. 
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1 This is my ana1ysis of how this works. 

2 Right now you have a comprehensive p1an 

3 amendment on the books that has gone through the 

4 wh01e Growth Management Act, has been cha11enged as 

5 inconsistent with the Growth Management Act, both in 

6 administrative proceeding and in circuit court, and 

7 the p1aintiff and petitioner have 10st both of those 

8 or a11 of those cha11enges. 

9 So, your comprehensive p1an amendment is 

10 in p1ace and va1id under the Growth Management Act. 

11 It has been inva1idated under your charter because 

12 of the e1ection requirements. But in order to 

13 suspend the effect of that judge's order and keep it 

14 in effect, you need to appea1. Of course, if you 

15 fee1 that you have good grounds for appea1, which we 

16 do. 

17 If the e1ection -- if the e1ectors chose 

18 to repea1 those sections of the charter on 

19 March 8th, you cou1d readopt that comprehensive p1an 

20 by ordinance, because it is in effect under the 

21 Growth Management Act, just not under your charter, 

22 and be done with it. Let's put aside what 

23 cha11enges there may be to that action for a minute. 

24 But if the judge's order goes into effect, 

25 I think you are going to have to start over with a 
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1 new comprehensive plan amendment, which means the 

2 transmittal hearing that the DCA goes through, all 

3 of their review and the review agencies, and you get 

4 through that and have another public hearing and you 

5 have to adopt an amendment, and then there is a 

6 30-day window for challenges again. 

7 MR. PARENT: With all due respect, though, 

8 I don't understand that one yet because -- and I 

9 know it is probably pure precedent and legislative 

10 action, but what I hear you saying is that the 

11 judge's order impacted the election that we had in 

12 '09. 

13 MR. DAVIS: '08. 

14 MR. PARENT: It didn't impact the comp 

15 plan itself, did not. So, nothing changes on the 

16 comp plan. And yet if we allow his order 

17 invalidating purely the election, but not the 

18 content of that election, that all of a sudden that 

19 con ten t becomes bogus. 

20 MS. VAN WYK: It is because it will remain 

21 because it is being suspended on appeal, though, 

22 their comprehensive plan stays in effect. 

23 MR. DAVIS: I think what is being asked is 

24 why does it matter whether it is suspended on appeal 

25 or not. 
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1 MR. PARENT: It seems to me that is no 

2 different than if you passed the plan through the 

3 DCA and intended -- in a normal city intended to 

4 pass it by ordinance, and for one reason or another 

5 it took an extra month longer and you had the old 

6 plan in effect an extra month or two months or 

7 three months. Then you finally got around to 

8 passing it on ordinance, the one that had been 

9 through the DCA. It doesn't seem like there is a 

10 shelf life on those plans once they are through DCA. 

11 MR. DAVIS: Suzanne, you need to speak to 

12 that issue. 

13 MS. VAN WYK: I am sorry. I am not trying 

14 to be obtuse here. I guess I am not understanding 

15 the question. If we don't appeal we have to take 

16 this plan off the books, that is what I am saying. 

17 MAYOR FINNERTY: How much is this going to 

18 cost us in dollars? Is there a settlement offer by 

19 the other side at this time? 

20 MR. DAVIS: Well, to answer the first 

21 question, the cost of the appeal -- there are two 

22 cases that we are talking about here. Just talking 

23 about Pyle, I think we concluded the upside 

24 number -- in other words, hopefully it will cost 

25 less than this -- is about $21,000. That's Pyle. 
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1 Kadoura, which we haven't rea11y ta1ked 

2 about yet, we conc1uded the same number as an upside 

3 cost to take an appea1 in Kadoura. If you are going 

4 to appea1 one, you need to appea1 both. 

5 MAYOR FINNERTY: How much is Sau1's 

6 responsibi1ity as far as price? 

7 MR. DAVIS: They can certain1y join in the 

8 appea1. 

9 MAYOR FINNERTY: The Kadoura vs. Huhn. 

10 MR. DAVIS: They are parties. 

11 MAYOR FINNERTY: Then they wou1d be 

12 responsib1e for the payment. 

13 MR. DAVIS: They are going to pay their 

14 own attorneys for doing their part of it. 

15 MS. GARNETT: We are going to be 

16 responsib1e for the City side. 

17 MAYOR FINNERTY: What is that going to 

18 break down to? 

19 MR. PARENT: This wou1d be -- our 42,000 

20 wou1d be separate from whatever they pay. 

21 MS. GARNETT: When you say $21,000, I 

22 unfortunate1y was in a 1awsuit with them as we11. 

23 My attorney said it shou1d probab1y cost us X number 

24 of d011ars, as you guys have done the same on this. 

25 And it a1ways ends up costing us more and more and 
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1 more, main1y because Ken Weiss is the master at 

2 manipu1ation about throwing things out, getting to 

3 court, changing the motion, amending motions and 

4 doing a11 of these things so that it changes the 

5 scope of where everybody is going. So then you have 

6 to start from ground zero again and then rework your 

7 p1an, then go present to the judge, and maybe or 

8 maybe not Ken might change his motion again. 

9 So, when you say 21, 21, 42 tota1, what if 

10 he gets in there and starts his game-p1aying again? 

11 Where cou1d we end up with that? 

12 MR. DAVIS: That is a very, very va1id 

13 point that you raise, Commissioner. The good news 

14 is you can't p1ay those kinds of games before an 

15 appe11ate court 1ike you can in circuit court. I 

16 don't think that type of risk is there. In other 

17 words, we are going up on appea1. This is not 1ike 

18 in circuit court where you can constant1y be fi1ing 

19 new comp1aints and adding things. This is 

20 cut-and-dry in that sense. 

21 However, there is one p1ace where the cost 

22 can go up. And that is he may take a cross-appea1 

23 and he wi11 raise additiona1 issues in his 

24 cross-appea1. And that cou1d drive the number up 

25 some, because you wi11 end up -- we wi11 end up 
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1 having to file a brief addressing those other issues 

2 that he raises. 

3 MR. PARENT: Mike, earlier you said that 

4 the bulk of the work might be done after March the 

58th, between March the 8th and April 8th. I know 

6 you probably do some prep to prepare the appeal 

7 itself before January the 28th, but when you say the 

8 bulk of the money could be spent later, and out of 

9 this $42,000 we know about, can you give us a 

10 guesstimate what the breakage would be between the 

11 immediate expense? Would it cost us five grand to 

12 start the process and then minimal dollars to see if 

13 we needed to spend anything until after the 

14 election? 

15 MS. VAN WYK: Can I jump in here? 

16 MR. PARENT: Please. 

17 MS. VAN WYK: On the estimate itself, just 

18 to cover a couple of questions that have been asked, 

19 you have already had one appeal that you paid for at 

20 the first district court. That was Pyle's appeals 

21 on the administrative case. We estimated about 

22 21,000 on that one, and it came in at 22,300, and 

23 that included the costs and our fees. So, we did a 

24 darn good job of hitting the mark on that one. That 

25 was Ross Berman on the other side. He is a very 
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1 good attorney. He will throw everything at you and, 

2 yes, he wasn't able to drive that cost up because it 

3 was at the district court of appeal, where the court 

4 wants to hear your brief, the other side's brief, 

5 ten-page reply, and then they either hear you in 

6 oral argument or they don't and they rule. The 

7 downside about it is there is just no outside 

8 timeframe of them to rule. Sometimes it takes a 

9 while. 

10 Some of the costs up front, you file a 

11 notice of appeal on one piece of paper, $300 filing 

12 fee. The upfront cost of appealing either one of 

13 the cases is $300 each, $600 together. If we hold 

14 off on writing and researching, if there is 

15 additional research to do, which I don't think there 

16 is at this point, what Mike is saying is that we 

17 would not start writing much before the election and 

18 do the bulk of the writing and researching and 

19 preparing the brief afterwards. Does that help 

20 explain it? 

21 MR. PARENT: Yes. 

22 MR. DAVIS: What you said, 5,000, I 

23 wouldn't think we would spend more than 5,000 

24 between -- before the March election out of the 

25 total, because really all we would be doing during 
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1 that period wou1d be fi1ing the notices of appea1. 

2 You have got some time to get the notices ready, but 

3 it is not a 10t, and get them fi1ed. Then you may 

4 end up fi1ing designations to the court reporter and 

5 directions to the c1erk as to what to inc1ude in the 

6 record. There is some time on that. But the bu1k 

7 of the work is going into the research and writing 

8 of the briefs, inc1uding a response brief, if they 

9 take a cross-appea1. That can a11 wait unti1 after 

10 March 8th. 

11 MR. PARENT: Rea1istica11y it cou1d, 

12 without damaging the qua1ity of the work? 

13 MR. DAVIS: Yes, sir, it cou1d. And we 

14 wou1d understand if you authorized -- you can't 

15 authorize us tonight, but if we do proceed with 

16 these appea1s, we wou1d understand that is the way 

17 we wou1d do it. 

18 MR. SHAVLAN: So, if we have a 

19 cross-appea1 on Kadoura, we wou1d be 100king at 

20 another 21? 

21 MR. DAVIS: It wou1dn't be that much. 

22 There wou1d be some additiona1 costs, depending on 

23 how many issues he raised. Of course, a 10t of 

24 1ega1 work has been done on those issues because 

25 they were thorough1y briefed at the court 1eve1. 
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1 MR. PARENT: Let's keep in mind that 

2 everything that appl.ies to us appl.ies to them too. 

3 So, if they cross-appeal. on three issues, they are 

4 making l.ooking at 300 bucks times six for the 

5 fil.ings, right? 

6 MR. DAVIS: Wel.l., no, it woul.d be $600. 

7 MR. PARENT: So, it woul.d be even l.ess for 

8 them al.so, right, two cases? 

9 MR. DAVIS: Right. 

10 MR. PARENT: Which is minimal. money until. 

11 after the el.ection. So, everybody coul.d be kind of 

12 positioning themsel.ves to dance up to the el.ection. 

13 MR. BONFIELD: We tal.ked about it this 

14 afternoon, that we think it is very l.ikel.y that they 

15 are going to appeal. anyway because it is in their 

16 best interest to keep the Kadoura part that they 

17 l.ost avail.abl.e, because if the charter is amended 

18 and you have the abil.ity to adopt, they are going to 

19 want to appeal. that to try to get the appeal.s court 

20 to throw out the original. ordinance. 

21 MR. HALPERN: Can I bring up something? 

22 If they appeal., woul.d the pl.an stay in effect? 

23 MR. DAVIS: Yes. 

24 MS. GARNETT: The pl.an is in effect, but 

25 nobody is going to do anything. It just keeps us 
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1 from having to go through the process again. It 

2 still holds our city hostage. 

3 MR. BONFIELD: If we appeal and they 

4 cross-appeal or if they appeal and we cross-appeal, 

5 if the election doesn't go the way they want, they 

6 are probably going to keep their appeal moving. 

7 MS. GARNETT: At what point do we say we 

8 have spent a million dollars in litigation, our City 

9 has been held hostage for all this time -- when do 

10 we say it's time to -- how much would it cost us and 

11 how long would it take for us to take the 

12 comprehensive plan, rework it, tweak it a little 

13 bit, send it back through all the channels that it 

14 has to go through and then bring it back? I know 

15 that it would open us up to more lawsuits at some 

16 point. The residents are tired of paying, and it is 

17 time to stop the bleeding and move forward. And 

18 where do we say enough is enough and cut our losses 

19 move forward? 

20 I say this with all due respect to you 

21 guys. Everything I say, I may not preface it with 

22 all due respect. I appreciate everything that you 

23 have done. This has just been a long, drawn-out 

24 battle. I faced it in mine. I know the challenges 

25 you face. I don't know. What do we do? 
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1 MR. BONFIELD: It a11 boi1s down to how 

2 important is the content of that p1an to you? 

3 MS. GARNETT: It is very important. 

4 MR. BONFIELD: If the content of that p1an 

5 is important, you are going to get sued no matter 

6 what you do to try to put that content in p1ace. 

7 MR. SHAVLAN: You're suggesting we sett1e, 

8 try to work out everything with the other side? 

9 MS. GARNETT: I don't know about mediation 

10 or anything 1ike that, because every time you go --

11 and this is what I wou1d have said when you ta1ked 

12 about Ken's 1etter -- we11 , if there is any interest 

13 for us to come together and ta1k. 

14 I have been inv01ved in a 10t of different 

15 mediations with them. Kadoura brought it up at the 

16 Treasure Is1and Yacht C1ub back severa1 years ago. 

17 We did them over here at the Sandpiper. You guys 

18 did then. And every time they come in and they te11 

19 you, these are the issues we want to dea1 with and 

20 these are the issues we want to fix. And then at 

21 the end of the day -- oh, height is not a prob1em. 

22 That is not what we are going to ta1k about. And 

23 then at the end of the day when you get done with 

24 everything you ta1ked about ad nauseum, then they 

25 say, up, what are we going to do about height. 
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1 There is no negotiating with these peop1e, 

2 is what I'm saying. They don't come into this with 

3 genuine, honest -- my interpretation -- to make this 

4 go away. They just want to h01d us hostage. There 

5 has got to be a way for us to stop this. 

6 MR. SHAVLAN: What does tweaking the p1an 

7 do? 

8 MS. GARNETT: I don't know. You open it 

9 back up. If this passes and the citizens don't have 

10 to vote on comprehensive p1ans and we can put a p1an 

11 together and put it in p1ace, we can put it out 

12 there, we can have a11 the meetings in the wor1d, we 

13 can have the discussions 1ike we did before -- I 

14 know we have done this, but if we did it again, 

15 wou1d it 1essen the chance of them coming back at 

16 us? 

17 MR. HALPERN: I know Mike spe11ed out a 

18 wh01e bunch of things in that 1etter he sent. Most 

19 of the things he said, I don't think you can do. 

20 Maybe you need to exp1ain to me more about eRAs or 

21 eROs. They want the hote1iers to pay for the eRA or 

22 the eRO. Impact fees he mentioned. I know before 

23 any mediation is done, height is going to come into 

24 it. 

25 MS. GARNETT: That's the other thing. You 
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1 have to make sure that in the ba110t it states 

2 somehow, someway. There has to be a way to do this. 

3 MR. BONFIELD: You are assuming you are 

4 not going to repea1 the requirement to vote. 

5 MS. GARNETT: I am saying if they do 

6 repea1 it and they don't have to vote on height. Or 

7 if they don't repea1 it, then I wou1d say -- either 

8 way, right now we are at a fork in the road, severa1 

9 forks. 

10 MS. VAN WYK: You are, Commissioner. I 

11 sympathize with the frustration. I rea11y do. And 

12 I rea1ize that you are not putting b1ame on your 

13 1ega1 counse1, because I know that this is -- we 

14 have been -- we have been damned if you do, damned 

15 if you don't for a whi1e, because of the kind of 

16 opposition that you are facing. And you are at in a 

17 fork in the road. 

18 And I mentioned on Thursday night that you 

19 have choices. One of the choices is to do nothing 

20 and to start over. And you do have professiona1 

21 staff that have some ideas of things that cou1d be 

22 tweaked in this comprehensive p1an. Nobody ever 

23 said this p1an was perfect, but we did defend it. 

24 That doesn't mean that it is the best p1an that it 

25 ever cou1d be. 
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1 I appreciate the frustration and the 

2 decision that you as decision-makers have to make 

3 here. 

4 MR. DAVIS: That c1ear1y is an option, to 

5 not appea1. Of course, Ken Weiss may appea1 and 

6 then we are going to have to cross-appea1. But that 

7 is an option. 

8 MR. PARENT: I think, from the residents' 

9 standpoint, it wou1d be a better position to be in 

10 if they appea1 and not us. 

11 MR. BONFIELD: We are going to wait unti1 

12 the 1ast minute to fi1e. 

13 MR. PARENT: Three o'c1ock on Friday the 

14 28th. 

15 MS. GARNETT: We may be down there to fi1e 

16 a11 this together. 

17 MR. SHAVLAN: They prevai1ed in everything 

18 in the Py1e case. So, they are not going to 

19 cross-appea1 that because why wou1d they do that. 

20 MR. DAVIS: We are ta1king about Kadoura. 

21 MR. SHAVLAN: If you are going to do one, 

22 you have got to do the other. For the 1itt1e amount 

23 of money you're ta1king about to protect yours, it 

24 is a no-brainer. You have got to do this. This is 

25 a significant issue with being required to start 
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lover and qo up to the DCA. 

2 MR. DAVIS: That's why our recommendation 

3 was -- we talked about it with Mike, and I think 

4 Mike was in aqreement that our recommendation is if 

5 you wait until the 28th, the end of the 27th at the 

6 latest, and if they have not appealed, then take an 

7 appeal. Don't do it any earlier and don't say you 

8 are qoinq to do it any earlier. You understand? In 

9 other words, don't say anythinq publicly. 

10 MR. SHAVLAN: Is this somethinq we need to 

11 vote on? 

12 MR. DAVIS: I don't think you need to 

13 vote. I think Mike can authorize us to file an 

14 appeal or not file an appeal. 

15 MR. PARENT: I would like to explore the 

16 absolute worst case, how bad it could qet. What I 

17 think I hear is that we would file two appeals. 

18 MR. DAVIS: Yes, sir. 

19 MR. PARENT: And we wait until virtually 

20 the last minute. And at the same time they would 

21 appeal on everythinq they could appeal on; they 

22 would cross-appeal everythinq. 

23 MR. BONFIELD: On the Kadoura. 

24 MR. PARENT: Yes. So, those thinqs are in 

25 the mill. After March the 8th, let's say that 
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1 passes. They cou1d appea1 those three ba110t issues 

2 or four. 

3 MR. DAVIS: The ones on March 8th? 

4 MR. BONFIELD: They are going to cha11enge 

5 those. 

6 MR. DAVIS: They cou1d, but they are a 10t 

7 harder to cha11enge successfu11y. 

8 MR. SHAVLAN: And it ought to be quick, 

9 right? 

10 MR. PARENT: I want to understand worst 

11 case. The best case is we don't appea1, they don't 

12 appea1, we win March 8th. Nobody ever sues anybody 

13 e1se. 

14 MR. DAVIS: Except if there isn't an 

15 appea1, then the current comp p1an goes away. Then 

16 when you readopt, you have got to go through the 

17 wh01e process of going up through the DCA. 

18 MAYOR FINNERTY: Wha t are the consequences 

19 if we 10se March 8th? 

20 MR. DAVIS: Then you have got to put it up 

21 to a vote. 

22 MR. PARENT: We wou1d have to pay $23,000 

23 for a specia1 e1ection to get it back on the ba110t 

24 ASAP. 

25 MR. DAVIS: Un1ess you win your appea1, 
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1 assuming you appea1. 

2 MR. PARENT: Or we cou1d decide not to 

3 appea1 and just do a specia1 e1ection. 

4 MR. DAVIS: Right, which is an option. 

5 MR. PARENT: Because the money is about 

6 the same. 

7 MR. DAVIS: You cou1d do that. 

8 MS. GARNETT: I missed something. Why 

9 wou1d we do a specia1 e1ection? 

10 MR. PARENT: If we 10st March 8th and we 

11 had to put the comp p1an back on the ba11ot. 

12 MR. BONFIELD: I think you wou1d regroup 

13 and eva1uate at that time to make a decision. 

14 MS. VAN WYK: And I think at that point 

15 the question you face is the same as you face right 

16 now, as Ms. Garnett put it, Mr. Bonfie1d put it. 

17 How important is this comp p1an 1anguage to you, 

18 because you wou1d be doing it after March 8th. 

19 MR. BONFIELD: We operate under the 

20 premise that this was brought forth by the citizens, 

21 it was approved by the citizens, and you be1ieved 

22 that they knew what they were doing, and this is 

23 what they want. If you think there is something 

24 e1se. 

25 MR. PARENT: There are some things in the 
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1 current comp plan that I think most of us would 

2 probably say that is not a good thing, because I 

3 think -- my understanding is there could be some 

4 localized pockets in the city that theoretically 

5 can't be redeveloped. 

6 MR. BONFIELD: But you have got to weigh 

7 those things against the cost of starting over and 

8 exposing yourself to a whole another set of legal 

9 challenges to the DCA approval. 

10 MR. PARENT: I understand that, but it 

11 doesn't change the reality. 

12 MS. GARNETT: But at the end of the day, 

13 we are a couple of years into this, but we still 

14 could have another couple of years of lawsuits and 

15 hanging out there. That is why I say at the end of 

16 the day when do we say stop the hemorrhage, move 

17 forward and make whatever changes? You know, we can 

18 look at it and decide what we feel is appropriate 

19 with staff to say, okay, these have been the 

20 questions. To me, height stays at 146 feet, 

21 12 stories. 

22 MR. BONFIELD: Then you get sued. 

23 MS. GARNETT: But you put it in there, 

24 just like the ballot language you guys wrote. That 

25 stuff is so clear, that if you don't know you are 
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1 giving up your right to vote. 

2 MR. BONFIELD: My opinion is if they -- if 

3 the citizens repeal. 315 and you adopt it to al.l.ow 

4 146 feet, you are stil.l. going to get sued, because 

5 they are not going to al.l.ow it. 

6 MS. GARNETT: Height is their big issue. 

7 MR. HALPERN: But there is nothing you can 

8 do. 

9 MS. GARNETT: I think we al.l. just feel. --

10 MR. SHAVLAN: We have to win on 315 and 

11 318 to put that pl.an into effect. 

12 MR. DAVIS: Without a vote, yes. 

13 MS. GARNETT: One of the sad things is 

14 that I think that there is so much we coul.d have 

15 done in these l.ast two years of my commissionship 

16 and Jim's and al.l. of it, and we are just treading 

17 water on so many issues. And it just hurts to be a 

18 commissioner and say we can't buil.d, our city is 

19 deteriorating. Peopl.e l.ook at it and go what you 

20 are doing for me. There is more chain l.ink fences. 

21 We don't have the services we used to have. We 

22 don't have the money, not because of the ad val.orem, 

23 but because we are spending al.l. this money in 

24 l.awsuits. So, it is frustrating. 

25 MR. BONFIELD: To me, the quickest way to 
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1 get to a finality is to pursue the appeal. That is 

2 going to -- that is the furthest along, and that is 

3 going to get you a decision quicker than probably 

4 what we are going to do in March, because you are 

5 going to get sued again. You are going to get sued 

6 over the ballot. You are going to get sued when you 

7 adopt. 

8 MR. HALPERN: His flooring that he is 

9 standing on is not as strong as it was for the 

10 ballot. 

11 MR. DAVIS: No, the ballot summary 

12 challenge -- these ballot questions is a lot 

13 tougher. 

14 MR. BONFIELD: He just got a decision in 

15 December of 2008 for an election that took place in 

16 December of 2010 for an election that took place 

17 in June of 2008. Even if we are completely right on 

18 anything, it is probably two-and-a-half years 

19 potentially before you get a decision. 

20 MR. PARENT: Let's explore what you just 

21 said, Mike, because what you said is so we appeal 

22 and we win everything on appeal and they don't win 

23 any cross-appeals -- and let's forget about the 

24 March -- let's say we win the March 8th election. 

25 Well, that is easy, right; then we would just vote 
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1 -- two meetings and we wou1d vote by ordinance to 

2 put the comp p1an in p1ace. That wou1d be the best. 

3 And they wou1d probab1y sue. 

4 So, one way or another -- because there is 

5 no way to stop them from suing. So, we 10se the 

6 e1ection in March and it goes up for a ba110t and it 

7 is going to be confusing ba110t 1anquage; it is 

8 going to 1eave something out. And we wi11 get sued 

9 again. So, there is rea11y no difference one way or 

10 another. If we wait unti1 two years or process it 

11 another two years, it doesn't make any difference. 

12 The on1y thing that makes a difference is 

13 do we be1ieve that the 1arge resorts need the height 

14 to be viab1e in redeve1opment. That is the 

15 12 stories. That is what it boi1s down to, right? 

16 Can you make a profitab1e resort at five stories? I 

17 don't be1ieve you can persona11y mathematica11y, 

18 un1ess the rooms are a foot by a foot. That is what 

19 it boi1s down to. That is why you said 146 feet, 

20 because you need the height in certain areas to make 

21 the 1arger properties on the qu1f viab1e businesses. 

22 MS. VAN WYK: The issue -- we cou1d spend 

23 a11 day on this because there is so much 

24 documentation and a11 the studies on the master p1an 

25 is done, but the idea was a1so to incentivize 
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1 aggregating those parce1s that were difficu1t to 

2 deve10p because of their size and their shape. 

3 So, the 146 stories -- 146 feet, excuse 

4 me, on1y app1ies to those parce1s that are three 

5 acres or more, which many of them wou1d have to be 

6 aggregated for that to be accomp1ished. So, I am 

7 getting into the we's. I am sorry. I shou1dn't be 

8 doing that. 

9 MAYOR FINNERTY: Suzanne, do you have any 

10 offer from the other side at a11 or any kind of a 

11 sett1ement? I understand that they haven't been 

12 wanting to sett1e forever, but do you have something 

13 at this point? 

14 MS. VAN WYK: I don't have an offer. 

15 There was a 1etter that Ken Weiss sent that we 

16 forwarded. Was it today that we forwarded? 

17 MR. DAVIS: Yes. 

18 MS. VAN WYK: That rea11y just says, this 

19 is the response to Commissioner Shav1an's request. 

20 We te11 you what we don't 1ike about the p1an, and 

21 if you are interested -- the way it ends is if your 

22 interested in discussing, te11 me how we might fix 

23 this. Then you 1et us know. That is not a 

24 sett1ement offer. 

25 MR. BONFIELD: I didn't even read a11 of 
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1 Ken's e-mai1, but it had nothing to do with ba110t 

2 1anguage; it had nothing to do with e1ections. It 

3 had everything to do with content. So, if you're 

4 rea11y ta1king about what the judge ru1ed on, you 

5 wou1d say the ba110t 1anguage reads A, Band C; we 

6 wi11 drop our 1awsuits. But they don't want that. 

7 They want to get into the content of the p1an, which 

8 has never been acted on. 

9 MR. HALPERN: They can't change the 

10 judge's fina1 reading at this point by dropping the 

11 1awsui t, can they? 

12 MS. VAN WYK: No . 

13 MR. BONFIELD: Or whatever. 

14 MR. HALPERN: It is done. 

15 MR. BONFIELD: They won't sue anymore. 

16 Whatever their sett1ement is. 

17 MR. HALPERN: I don't know what they want 

18 to sett1e on. They a1ready won as far as the court 

19 case. 

20 MS. GARNETT: They want to hang out the 

21 white f1ag and try to act 1ike the white knight. 

22 That's their MO. 

23 MR. HALPERN: If they want any changes to 

24 that comp p1an, they have to do it between now and 

25 March 8th when the e1ection is, and they're going to 
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1 be pushing us real. hard to sit down and change what 

2 they don't l.ike. 

3 MS. GARNETT: Cancel. the el.ection. 

4 MR. SHAVLAN: Why don't we try to fight 

5 and give them one thing they want? 

6 MR. HALPERN: They don't have anything to 

7 give us back right now. 

8 MR. SHAVLAN: Not to sue us anymore. 

9 MS. GARNETT: The onl.y thing they want is 

10 a reduction in height. That's al.l. they want. Al.l. 

11 this other stuff is just smoke screen. 

12 MR. HALPERN: He specifical.l.y says that is 

13 not it. 

14 MS. GARNETT: He's ful.l. of it. 

15 MR. BONFIELD: That is not al.l.. 

16 MR. HALPERN: The onl.y thing Mr. Pyl.e 

17 wants is height. He doesn't want 12-story buil.dings 

18 next to the Sil.ver Springs, period. 

19 MS. VAN WYK: Wel.l., you know, they did 

20 charge the content original.l.y. Wel.l., first the 

21 administrative hearing was a l.ot about content. 

22 MR. BONFIELD: And they l.ost. 

23 MS. VAN WYK: And we sat down in a l.engthy 

24 settl.ement negotiation al.l. about content and they 

25 wal.ked away from the tabl.e. 
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1 MR. HALPERN: I don't argue that they are 

2 going to sue us again, I know they will, but it just 

3 seems to me they have less and less meat to sue us 

4 with. They have less standing than they ever had. 

5 MR. BONFIELD: Less credibility. 

6 MR. DAVIS: If this ballot measures pass 

7 in March and you readopt and you keep this comp plan 

8 in effect while you do that, I think they have got a 

9 lot less to challenge you on. That is why we have 

10 always told you -- we told you consistently -- that 

11 is what we think is the least expensive course. 

12 MAYOR FINNERTY: We certainly hope you are 

13 right. 

14 MR. PARENT: Is it possible to put a fixed 

15 ceiling on expenditures between now and the 8th of 

16 March? 

17 MR. DAVIS: What we spend? 

18 MR. PARENT: Yes. 

19 MR. DAVIS: Yes, with the caveat that if 

20 it's going to cost more -- if something requires us 

21 to where we think we are going to have to spend 

22 more, then we need to be able to come to Mike or 

23 somebody. But yeah, with that caveat, we could do 

24 that. 

25 MR. HALPERN: If Ken Weiss files his 
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1 appea1 before then, do you have to do anything 

2 specia1? 

3 MR. DAVIS: If he fi1es an appea1, yes, we 

4 wou1d then have to fi1e a cross-appea1 within ten 

5 days, but a cross-appea1 is just fi1ing a notice of 

6 appea1. It doesn't mean that you are spending money 

7 on the --

8 MR. HALPERN: Fi11ing out a form. 

9 MR. DAVIS: It doesn't mean you are 

10 spending money doing research and stuff at that 

11 point. So, yeah, if you want to put a number on it, 

12 we wi11 put a number on it. Five grand for both 

13 cases? 

14 MAYOR FINNERTY: Sounds reasonab1e to me. 

15 I guess the majority of us want to start an appea1. 

16 MR. DAVIS: Mike wou1d have to authorize 

17 it if we want to spend more than that. 

18 MR. PARENT: I think three grand, 

19 persona11y. 

20 MR. DAVIS: Suzanne, what do you think? 

21 MS. VAN WYK: If we are 1imiting this to 

22 work on the appea1s, we have no contr01 over that. 

23 MR. DAVIS: That's what we are ta1king 

24 about, is 1imiting the work on the appea1. Unti1 

25 March 8th we wou1dn't spend more than $3,000. 
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1 MR. SHAVLAN: You're spending 600 bucks 

2 just on 

3 MR. HALPERN: The way I understand this is 

4 even if we win the election we still want to go 

5 ahead with the appeal. 

6 MR. BONFIELD: My opinion is you regroup 

7 March 10th and see where you are. You might have a 

8 new mayor. 

9 MS. GARNETT: Harry could be here. 

10 MR. BONFIELD: You could have new district 

11 commissioners. There could be a lot of things 

12 different here. 

13 MR. HALPERN: I know I am going to be 

14 here. 

15 MR. DAVIS: Immediately after March 8th we 

16 have a shade meeting and we sit down and regroup say 

17 here are where we are, and you all decide what do 

18 you want to do. 

19 MR. HALPERN: We are putting three 

20 MR. PARENT: You are not deciding 

21 anything. 

22 MR. DAVIS: You can't decide anything, but 

23 Mike will need to tell us before the 28th whether we 

24 appeal or not. You are going to have to tell us 

25 that, Mike. We should come out of this meeting with 
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1 some understanding of whether you want us to do that 

2 and if you want us to 1imit the amount we spend to 

3 $3,000 before March 8th. 

4 MR. PARENT: I am on the same page as I 

5 think Bev is, and that is there not some way we can 

6 figure out a way to stop this. If it wasn't bargain 

7 bin basement, cheapo prices to put a p1aceh01der in, 

8 I wou1d be rea1 tempted not to do anything. If we 

9 are supposed to be up here ta1king, that is how I 

10 fee1, because I don't see another way to stop it. 

11 There is a trip point after the e1ection perhaps, 

12 because after the e1ection perhaps we wi11 be ab1e 

13 to say forget it. 

14 MR. DAVIS: Yeah, you wi11. 

15 MR. BONFIELD: That is your ca11. That is 

16 a p01icy ca11 you wi11 have to make. 

17 MR. SHAVLAN: For $3,000. 

18 MR. PARENT: A11 I am saying is that 

19 wasn't existent, I wou1d be rea1 c10se to that right 

20 now. 

21 MS. GARNETT: We keep saying we are going 

22 to spend 20 here, okay, we are going to spend 50 

23 here, okay, we are going to budget 100 here. And 

24 then it just snowba11s. It is that -- that is the 

25 prob1em. It is the nature of the beast on the other 
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1 side. That is his MO. 

2 MR. DAVIS: Is anybody here uncomfortab1e 

3 as we qo out of this meetinq with us trave1inq under 

4 the assumption that we wi11 wait unti1 the 1ast 

5 possib1e time; we wi11 then fi1e an appea1 if the 

6 other side hasn't in both cases, but we wi11 1imit 

7 our expenditures in both cases on appea1 to no more 

8 than $3,000 between now and March 8th, and we won't 

9 spend any more than that, un1ess we qet authority 

10 from Mike Bonfie1d to spend it? Is anybody not 

11 comfortab1e with that? 

12 MR. HALPERN: I think that is a wise idea. 

13 MR. PARENT: I am comfortab1e with that. 

14 And I am comfortab1e if any word 1eaks out of any of 

15 this of this meetinq that we find out who it is and 

16 behead them. 

17 MS. GARNETT: I am with you. 

18 MR. DAVIS: I don't know of any 1eqa1 

19 procedure to do that. 

20 MR. HALPERN: It is important that 

21 Mr. Weiss doesn't know. 

22 MR. DAVIS: It is. 

23 MAYOR FINNERTY: I wou1d qo to 5,000. I 

24 want to make sure that -- we were to1d that we were 

25 in pretty qood shape here. I don't want to be 
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1 restrictive as far as you making sure that you do 

2 the best job you can. 

3 MS. GARNETT: They wi11 come to us and 1et 

4 us know if it 100ks 1ike they need to spend more 

5 money and we can say something. 

6 MAYOR FINNERTY: We are certain1y 

7 open-minded when it comes to that. 

8 MR. DAVIS: Mayor, we can ca11 a11 of you 

9 indi vidua11y . Mike can ta1k to you. 

10 MR. HALPERN: It sounds pretty straight 

11 forward. You are just going to fi11 out a form and 

12 fi1e it with the court. 

13 MR. PARENT: A coup1e of hours of work. 

14 MAYOR FINNERTY: I am sure there are going 

15 to be other things. 

16 MR. DAVIS: There may be some time in 

17 doing designations to the court reporter or 

18 designations to the c1erk, but by far the bu1k of it 

19 wi11 occur 1ater. 

20 MR. BONFIELD: There are two of you that 

21 wi11 be active1y campaigning. Everybody wi11 get to 

22 see how the campaigning and community pub1ic 

23 attitude is over the next two months. So, you wi11 

24 know a 10t more March 10th about what the community 

25 wants and what they are wi11ing to put up with than 
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1 you know today. 

2 MR. HALPERN: We might even know a little 

3 bit more January 28th, but by March 10th we ought to 

4 know everything. 

5 MR. BONFIELD: To me it is almost 

6 pointless in guessing today what you will do on 

7 March 10th. 

8 MS. GARNETT: Everything changes. 

9 MR. PARENT: Tha t is very true. 

10 MR. DAVIS: Is there more you want to talk 

11 about? 

12 MAYOR FINNERTY: There was a kind of a 

13 brief insinuation about letting out anything from a 

14 shade meeting. I want to guaranty people that I 

15 don't do it. 

16 MR. PARENT: Good. 

17 MR. HALPERN: It is important that this 

18 doesn't leak out. 

19 MR. BONFIELD: Suzanne, real quick, do you 

20 want to talk about the filing for costs? 

21 MS. VAN WYK: I can, if the Commissioners 

22 are interested. We did file a response in the Pyle 

23 case to their motion for costs. I don't know if you 

24 have any questions about that 04 how it works. Any 

25 party in a civil action who prevails is entitled to 
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1 their costs. 

2 As with most things in the 1aw, there is 

3 no c1ear-cut 1ine. There are some guide1ines. And 

4 it appears that some of the costs they have 

5 requested are outside the scope of those guide1ines. 

6 For instance, a11 of the fees that they are seeking 

7 for a consu1tant. They never did offer an expert 

8 witness, and you can't recover fees for an expert 

9 who never testified. 

10 They are a1so seeking their portion of the 

11 mediator's costs and fees, the amount of $8,000. We 

12 are opposing that, because they stipu1ated to 

13 one-third, and we have attached the agreement. P1us 

14 even if they were seeking their portion, it shou1d 

15 be appropriated on1y to the mediation that went for 

16 the one Py1e case. 

17 There are some other costs that just 

18 weren't reasonab1y ca1cu1ated to 1ead to discovery 

19 and we are opposing those. They are re1ative1y 

20 minor. There was some rush subpoenas and things 

21 1ike that that we didn't think were a11owab1e. So, 

22 we are trying to bring down those costs, because at 

23 the end we think that about 2,500 is actua11y 

24 recoverab1e. 

25 MR. DAVIS: And the way that wi11 work is 
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1 the court can enter an order on the costs, but if 

2 there is an appeal taken, that gets held in abeyance 

3 until the resolution of the appeal. In other words, 

4 you don't have to pay anything. Obviously, if you 

5 win the appeal, then it is different. 

6 MS. GARNETT: It is moot. 

7 MAYOR FINNERTY: Will that set a 

8 precedent? In other words, can we from now on -- do 

9 you recommend -- can we from now on go after legal 

10 fees when we win all the cases that they keep 

11 throwing up against the wall here, frivolous --

12 MR. DAVIS: Mayor, we are not talking 

13 about legal fees. We are just talking about costs, 

14 like what you spend on depositions and experts. The 

15 prevailing party always has an opportunity to 

16 recover those costs. So, certainly we would do that 

17 in any case that we win, absolutely. 

18 MAYOR FINNERTY: I didn't realize that 

19 they were divided. 

20 MS. VAN WYK: And I think Mike wan ted me 

21 to touch on this as well. The same rule applies in 

22 appellate proceedings. If we don't prevail -- if 

23 the other side prevails on appeal, they are entitled 

24 to their costs as well. Guidelines are a little 

25 more firm for appellate costs, mainly because there 
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1 is not discovery that goes on for the appellate 

2 process. But it is things like copies, other costs 

3 that might be incurred for travel. But they have to 

4 substantiate it. 

5 MAYOR FINNERTY: What is going on with the 

6 Kadoura not being there at the mediation? Is he 

7 going to be held responsible for not being there? 

8 How is that case going? 

9 MS. VAN WYK: All of the motions for 

10 attorney's fees which are pending in the Kadoura 

11 case we assume will be set for hearing by the other 

12 side, certainly what I would do, if I were in their 

13 shoes. I think the best course is to wait and see 

14 what happens, because certainly if we jump up and 

15 file ours and request a hearing date, they are being 

16 go to jump on theirs and request the same hearing 

17 date. And I think the judge is going to take them 

18 off. 

19 So, I talked to Mr. Miller about this, and 

20 the recommendation is that we don't do anything 

21 until they set theirs for hearing, but certainly if 

22 you would like for us to proceed otherwise, let us 

23 know. 

24 MR. DAVIS: You don't waive it by waiting, 

25 but we are not spending money on it right now, I 

Kanabay Court Reporters - Serving the Tampa Bay Area 
Pinellas 727 821-3320; Hillsborough 813 224-9500 

49 

KLWPB17
Sticky Note
Not strategy



1 quess is the point. 

2 MAYOR FINNERTY: Wha t if he becomes the 

3 Mayor? 

4 MS. GARNETT: He wou1d have to recuse 

5 himse1f. 

6 MR. PARENT: He wou1d be in here on shade 

7 meetinqs. 

8 MR. DAVIS: Interestinq question. We wi11 

9 have to do a 1itt1e work on that, Mayor, if it 100ks 

10 1ike a possibi1ity; Are we are a11 set? 

11 MR. SHAVLAN: Can I ask a question on this 

12 response that I qot, or I quess we qot? 

13 MR. DAVIS: Go ahead. 

14 MR. SHAVLAN: You indicated that I 

15 shou1dn't be respondinq to this. So, my question is 

16 can I have somebody e1se respond if I am not 

17 inv01ved with the response? I hate to 1eave it out 

18 there. 

19 MR. DAVIS: We ta1ked this morninq. We 

20 think it is better that an individua1 commissioner 

21 not respond to this because a response, if there is 

22 any response, ouqht to come -- you a11 ouqht to 

23 authorize it. 

24 And frank1y I don't know that any response 

25 is warranted riqht now. But I think your fee1inq 
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1 was somebody ought to set the record straight, 

2 perhaps somebody not on behalf of the City. 

3 Certainly that can be done. If someone some 

4 citizen not on behalf of the city wants to -- who is 

5 knowledgeable wants to respond, they are certainly 

6 free to do that. I don't know that there is any 

7 particular benefit to that, but it could be done. 

8 MR. SHAVLAN: I just don't like it hanging 

9 out there. It seems like it must be true because 

10 nobody responded. 

11 MS. VAN WYK: I can -- I don't want to 

12 request that you all pay me to do something, because 

13 I know that fees are tough, but the response to this 

14 that covers the most of it is that the statewide 

15 requirement for concurrency addresses how much the 

16 developer pays of his costs that impacts the 

17 infrastructure. It is an issue that we have been 

18 driving home in both of the cases that went to 

19 court. 

20 Impact fees can be waived for a variety of 

21 issues, usually for some incentive to provide 

22 affordable housing, which reduces impacts, or 

23 because they are up-fronting some type of costs. 

24 But even if no impact fees are collected, 

25 they are still subject to concurrency. If the 
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1 infrastructure isn't in place and certified 

2 development, they don't get a permit. And if they 

3 want a permit they have to pay their proportionate 

4 share of the costs. There is no waiver from 

5 concurrency. 

6 MR. DAVIS: Could you put some kind of a 

7 brief response together to Ken Weiss, Suzanne? How 

8 would you feel about doing that? 

9 MS. VAN WYK: I think it is a problem to 

10 try to go point by point and answer each one of 

11 these. Plus it would take forever. If you all want 

12 me to, I can put something together that just says 

13 not only are your facts are not straight, but you 

14 are overlooking the requirement for concurrency. 

15 MR. BONFIELD: I would be careful because 

16 correcting Mr. Weiss is a full-time job. 

17 MR. DAVIS: That is one of the reasons we 

18 gave up responding to his e-mails, because we don't 

19 want to bill you to be having a dialogue with him 

20 over and over again. 

21 MR. PARENT: I also think that whatever 

22 response or statement gets put out could play 

23 through the elections the whole time, not just on 

24 the commissioner and mayor positions that are 

25 potentially open, but also on the other parts of the 
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1 election in a sense of truthfulness and issues about 

2 here is what you are votinq on and here is what you 

3 are not beinq told. 

4 MS. GARNETT: The problem is with that 

5 letter out there with all the detail that it has, a 

6 lot of people are qoinq to look at that and they are 

7 qoinq to take it to the bank. 

8 MAYOR FINNERTY: Then we need to answer 

9 that. 

10 MS. GARNETT: You are in a Catch-22. You 

11 respond or you don't respond, either way. There is 

12 a certain segment of the population who wants to 

13 believe that and they are qoinq to. But there are 

14 some others that 

15 MR. BONFIELD: If there is anybody in the 

16 City that is qoinq to put a lot of faith in what he 

17 has to say that is qoinq to chanqe their mind based 

18 on somethinq we say, I would be very surprised. 

19 MS. GARNETT: I don't know. There are 

20 still some little old ladies in Venice that think 

21 they are qoinq to lose their house to eminent 

22 domain, so please. 

23 MR. PARENT: But if you qoinq to chanqe 

24 their mind by respondinq to that? 

25 MS. GARNETT: The chances of them seeinq 
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1 the response are slim to none. 

2 MAYOR FINNERTY: I think we could 

3 capitalize it. I think we really do have to answer 

4 it. I agree that we should have it -- during the 

5 mediation there was a point where he didn't really 

6 understand about impact fees, Weiss. For him to 

7 continue to bring that up and use that as leverage 

8 to turn the vote around has got to be -- people have 

9 got to understand that that's not true. 

10 MR. SHAVLAN : What if someone like a Ward 

11 Friszolowski responded to this? 

12 MR. HALPERN: Anybody could write a 

13 letter. He could write a letter to you and put it 

14 out there. 

15 MR. DAVIS: That might be a better way to 

16 do it. 

17 MR. SHAVLAN: Maybe it is not us, but I 

18 think somebody -- Ward has got -- he was mayor for 

19 how long. 

20 MR. PARENT: Do you have any friends who 

21 could do it? 

22 

23 

24 

25 

MR. SHAVLAN: He is a friend. 

MR. DAVIS: All set? Thank you very. 

(Executive session adjourned at 6:06 p.m. 

MAYOR FINNERTY: At this time I adjourn 
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1 the shade meeting and we wi11 reopen the pub1ic 

2 session again at 6:30. 

3 (Adjourned at 6:10 p.m.) 
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	MR. DAVIS: We wi11 proceed with the24 c10sed session, and you have heard -- Commissioners,25 you have heard this over and over again, but for the
	3.18 does not apply2 because it applies to land development regulations3 in 2008-10 in the comprehensive plan.
	Well, that is easy, right; then we would just vote
	The on1y thing that makes a difference is13 do we be1ieve that the 1arge resorts need the height14 to be viab1e in redeve1opment. That is the15 12 stories. That is what it boi1s down to, right?16 Can you make a profitab1e resort at five stories? I17 don't be1ieve you can persona11y mathematica11y,18 un1ess the rooms are a foot by a foot. That is what19 it boi1s down to. That is why you said 146 feet,20 because you need the height in certain areas to make21 the 1arger properties on the qu1f viab1e businesses.
	-- two meetings and we wou1d vote by ordinance to2 put the comp p1an in p1ace.
	MR. DAVIS: Immediately after March 8th we16 have a shade meeting and we sit down and regroup say17 here are where we are, and you all decide what do18 you want to do.
	You can't decide anything, but23 Mike will need to tell us before the 28th whether we24 appeal or not.
	record I will state it again. We cannot take any2 final action in this meeting, nor do we propose to3 take any final action in this meeting. You cannot4 take any final action in this meeting. You can't5 pass a resolution or pass a motion to direct us to6 do anything or not to do anything. That is not what7 this is about.
	MR. DAVIS: Yes. Now, let me back up.11 There are some types of e1ection challenges that12 need to be filed within a very short time period.13 The Florida statute 102.168 says that an election14 contest that is based on fraud, corruption, illegal15 votes, bribery and things like that has to be filed16 from ten days within certification of the election,17 for example.
	Our recommendation in a nutshell is that25 you authorize us to take the appeal in both cases.
	Yes, sir, it cou1d. And we14 wou1d understand if you authorized -- you can't15 authorize us tonight, but if we do proceed with16 these appea1s, we wou1d understand that is the way17 we wou1d do it.
	MR. DAVIS: That's why our recommendation3 was -- we talked about it with Mike, and I think4 Mike was in aqreement that our recommendation is if5 you wait until the 28th, the end of the 27th at the6 latest, and if they have not appealed, then take an7 appeal. Don't do it any earlier and don't say you8 are qoinq to do it any earlier. You understand? In9 other words, don't say anythinq publicly.10 MR. SHAVLAN: Is this somethinq we need to11 vote on
	MR. DAVIS: Except if there isn't an15 appea1, then the current comp p1an goes away. Then16 when you readopt, you have got to go through the17 wh01e process of going up through the DCA.
	We have to win on 315 and11 318 to put that pl.an into effect.
	MR. DAVIS: Without a vote, yes
	MR. PARENT: Let's explore what you just21 said, Mike, because what you said is so we appeal22 and we win everything on appeal and they don't win23 any cross-appeals -- and let's forget about the24 March -- let's say we win the March 8th election.25 Well, that is easy, right; then we would just vote
	-- two meetings and we wou1d vote by ordinance to2 put the comp p1an in p1ace. That wou1d be the best.
	MAYOR FINNERTY: Suzanne, do you have any10 offer from the other side at a11 or any kind of a11 sett1ement? I understand that they haven't been12 wanting to sett1e forever, but do you have something13 at this point?14 MS. VAN WYK: I don't have an offer.15 There was a 1etter that Ken Weiss sent that we16 forwarded. Was it today that we forwarded?
	Then you 1et us know. That is not a24 sett1ement offer.
	If this ballot measures pass7 in March and you readopt and you keep this comp plan8 in effect while you do that, I think they have got a9 lot less to challenge you on. That is why we have10 always told you -- we told you consistently -- that11 is what we think is the least expensive course
	Sounds reasonab1e to me.15 I guess the majority of us want to start an appea1.
	You are not deciding21 anything.22 MR. DAVIS: You can't decide anything, but23 Mike will need to tell us before the 28th whether we24 appeal or not. You are going to have to tell us25 that, Mike. We should come out of this meeting with
	some understanding of whether you want us to do that2 and if you want us to 1imit the amount we spend to3 $3,000 before March 8t
	If it wasn't bargain7 bin basement, cheapo prices to put a p1aceh01der in,8 I wou1d be rea1 tempted not to do anything. If
	Is anybody here uncomfortab1e3 as we qo out of this meetinq with us trave1inq under4 the assumption that we wi11 wait unti1 the 1ast5 possib1e time; we wi11 then fi1e an appea1 if the6 other side hasn't in both cases, but we wi11 1imit7 our expenditures in both cases on appea1 to no more8 than $3,000 between now and March 8th, and we won't9 spend any more than that, un1ess we qet authority10 from Mike Bonfie1d to spend it? Is anybody not11 comfortab1e with that?
	MR. HALPERN: I think that is a wise idea.13 MR. PARENT: I am comfortab1e with that.14 And I am comfortab1e if any word 1eaks out of any of15 this of this meetinq that we find out who it is and16 behead them.17 MS. GARNETT: I am with you.18 MR. DAVIS: I don't know of any 1eqa119 procedure to do that.20 MR. HALPERN: It is important that21 Mr. Weiss doesn't know.22 MR. DAVIS: It is.23 MAYOR FINNERTY: I wou1d qo to 5,000.
	MR. SHAVLAN: Can I ask a question on this12 response that I qot, or I quess we qot?13 MR. DAVIS: Go ahead.14 MR. SHAVLAN: You indicated that I15 shou1dn't be respondinq to this. So, my question is16 can I have somebody e1se respond if I am not17 inv01ved with the response? I hate to 1eave it out18 there.19 MR. DAVIS: We ta1ked this morninq. We20 think it is better that an individua1 commissioner21 not respond to this because a response, if there is22 any response, ouqht to come -- you a11 ouqht to23 authorize it.24 And frank1y I don't know that any response25 is warranted riqht now.
	MR. PARENT: I also think that whatever22 response or statement gets put out could play23 through the elections the whole time, not just on24 the commissioner and mayor positions that are25 potentially open, but also on the other parts of the
	election in a sense of truthfulness and issues about2 here is what you are votinq on and here is what you3 are not beinq told.4 MS. GARNETT: The problem is with that5 letter out there with all the detail that it has, a6 lot of people are qoinq to look at that and they are7 qoinq to take it to the bank.8 MAYOR FINNERTY: Then we need to answer9 that.10 MS. GARNETT: You are in a Catch-22. You11 respond or you don't respond, either way. There is12 a certain segment of the population who wants to13 believe that and they are qoinq to. But there are14 some others tha
	MAYOR FINNERTY: I think we could3 capitalize it. I think we really do have to answer4 it. I agree that we should have it -- during the5 mediation there was a point where he didn't really6 understand about impact fees, Weiss. For him to7 continue to bring that up and use that as leverage8 to turn the vote around has got to be -- people have9 got to understand that that's not

